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I. Introduction 

The instant case was summarily disposed of by the Circuit Court of Monongalia County 

during the heart of the COVID-19 pandemic quarantine via a telephonic hearing which the 

Petitioner's counsel was prohibited from attending in person because of an actual outbreak of 

COVID-19 at the Petitioner's counsel's law firm. Petitioner timely filed a Complaint against 

Respondent Bryan D. Raybuck, MD alleging professional negligence and timely provided a 

Screening Certificate of Merit. 

Although the claims of the Respondent have admittedly been unclear at times, these facts 

are undisputed: 

1. Rita Tanner underwent a surgical procedure by her interventional cardiologist, Bryan 
Raybuck who attempted to implant a medical device called the Watchman. 

2. This surgery was unsuccessful and caused Petitioner to require an emergency surgery 
to remove the dislodged medical device free-floating inside her that had embolized in 
her left ventricle and caused her to go into cardiac arrest. 

3. Petitioner Tanner coded and received chest compressions, followed by an emergency 
open heart surgery to retrieve the Watchman device. 

4. A timely Notice of Claim was served upon Respondent Raybuck in accordance with 
the Medical Professional Liability Act. 

5. The Notice of Claim set forth the basis to enlarge the period oftime to provide a 
Screening Certificate of Merit by 60 days. 

6. A Screening Certificate of Merit was provided in a timely manner. 

7. Defendant Raybuck challenged the qualifications of Tanner's expert to provide a 
Screening Certificate of Merit by way of Motion to Dismiss. 

The Circuit Court of Monongalia County, West Virginia found against the Petitioner and dismissed 

the Complaint of the Petitioner with prejudice. The instant appeal asserts that the Circuit Court 

converted the pre-suit notice requirement into some type of summary proceeding to test the 

sufficiency, legally and factually of the Petitioner's medical negligence claim which is contrary to 



law. Furthermore, the Petitioner maintains that Dr. Hayek is qualified to render the opinions set 

forth in his Screening Certificate of Merit, that the Screening Certificate of Merit serves the 

gatekeeping function of the statute which is intended to prohibit clearly frivolous claims and that 

under the circumstances, the Petitioner is entitled to engage in discovery to advance a theory of 

Res Ipsa Loquitor. 

II. Argument 

a. Petitioner provided a Notice of Claim consistent with the requirements of the 
MPLA and while West Virginia law supports dismissal of a Complaint where 
the plaintiff failed entirely to provide the pre-suit notice documents, none of 
the cases relied upon by the Respondent support dismissal where the parties 
disagree about the expertise of the screening doctor. 

West Virginia law supports dismissal of a Complaint pursuant to Rule 12(b)(l) where the 

plaintiff failed entirely to provide the pre-suit notice documents. None of the cases relied upon by 

the Respondent in this regard support the argument advanced by the Respondent under the facts 

and circumstances of the instant case. A comparable analysis was undertaken by the United States 

District Court for the Southern District of West Virginia in Ward v. LiNA Med. USA, Inc., No. 

2:20-CV-00334, 2021 WL 45388, at *6 (S.D.W. Va. Jan. 5, 2021). 

The Ward case is persuasive and militates against the position taken by the Circuit Court 

and Respondent. In Ward, Senior United State District Judge John T. Copenhaver explained that 

West Virginia law supports dismissal where the plaintiff fails entirely to provide the pre-suit 

documents, not where the Respondent takes issue with the substance of the pre-suit Screen 

Certificate of Merit. Id., citing, Faircloth, 242 W.Va. 335, 835 S.E.2d 579; Cline v. Kresa-Reahl, 

229 W.Va. 203, 728 S.E.2d 87 (W. Va. 2012). Judge Copenhaver explains, "[i]ndeed, it would be 

the rare case where the sufficiency of the pre-suit documents, actually provided, fall short of the 
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standard that a plaintiff demonstrate 'good faith and reasonable effort to further the statutory 

purposes,' especially given the Supreme Court of Appeals stated aversion to dismissal on these 

grounds. Syl. pt. 6, Hinchman, 217 W.Va. 378,618 S.E.2d 387. 

Additionally, the Court in Ward found that "even if the court were to find [the doctor's] 

certificate of merit insufficient" ... "the 'pre-suit notice of claim and certificate of merit provisions 

are not intended to restrict or deny a citizen's access to our courts."' 2021 WL 45388, at *6 

(S.D.W. Va. Jan. 5, 2021)(citing, 220 W.Va. 28, 640 S.E.2d 91, 95 (W. Va. 2006) (citing Syl. pt. 

2, in part, Hinchman, 217 W.Va. 378, 618 S.E.2d 387); see also Westmoreland v. Vaidya, 222 

W.Va. 205, 664 S.E.2d 90, 99 (Starcher, J. concurring) ("Pre-suit notices and screening certificates 

of merit have some meritorious public policy goals, but these procedural humps should not be 

interpreted to restrict, delay, or deny citizens' access to the courts.")). 

In Hinchman, the court noted that dismissal for failure to comply with the requirements of 

the MPLA was "a draconian remedy." Wardv. LiNA Med. USA, Inc., No. 2:20-CV-00334, 2021 

WL 45388, at *5 (S.D.W. Va. Jan. 5, 2021)(citing, Hinchman v. Gillette, 217 W. Va. 378, 385, 

618 S.E.2d 387,394 (2005)(citing Rosier v. Garron, Inc., 156 W.Va. 861,875, 199 S.E.2d 50, 58 

(1973), stating that " ... to the extent possible, under modem concepts of jurisprudence, legal 

contests should be devoid of those sporting characteristics which gave law the quality of a game 

of forfeits or trial by ambush." overruled on other grounds); see also W Virginia Dep't ofTransp., 

Div. of Highways v. Robertson, 217 W. Va. 497, 507, 618 S.E.2d 506, 516 (2005) (The judicial 

system of this State is not designed to promote "footloose" tactics by litigants that lead to "gotcha" 

justice. Our system is designed to dispense justice based upon truth-seeking fair and impartial 

proceedings.). 
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The parties' counsel had two telephone conversations regarding the respondent's 

Hinchman objections prior to the Respondent filing a Motion to Dismiss. The Respondent 

concedes that the parties conferred in good faith, but did not reach a meeting of the minds about 

the Petitioner's Screening Certificate of Merit because of a genuine disagreement about the 

interpretation of the statute, which plainly states the expert must be " ... engaged or qualified in a 

medical field in which the practitioner has experience and/or training in diagnosing or treating 

injuries or conditions similar to those of the patient." W.Va. Code §55-7B-7(a)(6). 

"[A] court should ask whether a plaintiff has made a good faith attempt to comply with the 

pre-suit requirements of the MPLA." Butts v. Bekeley Medical Center, 2016 WL 11504761, at *3 

(S.D. W. Va. July 20, 2016) (citing Earle, 2016 WL 3198396, at *5 and Hinchman, 618 S.E.2d at 

395). Insofar as the Petitioners have exercised "good faith" and made a "reasonable attempt" to 

meet the requirements of the statute, "dismissal based on failure to comply with the pre-suit 

requirements is unwarranted." See Wardv. LiNA Med USA, Inc., No. 2:20-CV-00334, 2021 WL 

45388, at *6 (S.D.W. Va. Jan. 5, 2021). Finally, the Court in Ward found explicitly that the 

screening certificate's purpose is "screening out frivolous claims." Id. For reasons set forth herein 

below, the Screening Certificate provided by the Petitioner serves this purpose aptly. 

b. The Petitioner's pre-suit Screening Certificate of Merit meets the 
requirements of West Virginia Code § SS-7B-7(a)(6) as Dr. Emil Hayek is 
qualified to render the opinions set forth in his screening certificate of merit 
which are sufficient to survive a motion to dismiss. 

The Circuit Court disregarded the plain language of W.Va. Code §55-7B-7(a)(6), which 

states simply that the expert must be " ... engaged or qualified in a medical field in which the 

practitioner has experience and/or training in diagnosing or treating iajuries or conditions similar 

to those of the patient." Petitioner proffered expert opinions in a screening certificate of merit 
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alleging specific deviations of the standard of care from a physician engaged and qualified in the 

same medical specialty as the defendant with experience and training in diagnosing or treating 

injuries or conditions identical to those of the patient. W.Va. Code §55-7B-7(a)(6). This is 

precisely what is required by statute. Again, this is well settled law in West Virginia and recently 

analyzed by one of our United States District Court Judges. 

In Hysell v. Raleigh Gen. Hosp., United States District Judge Frank W. Volk, explains 

""The Supreme Court of Appeals of West Virginia has recognized that "Rule 702 states that a 

broad range of knowledge, skills, and training qualify an expert as such, and ... we have rejected 

any notion ofimposing overly rigorous requirements of expertise." San Francisco v. Wendy's Int'l, 

Inc., 221 W. Va. 734, 745, 656 S.E.2d 485,496 (2007). Hysell is instructive and directly on point. 

Critically, "there is no 'best expert' rule" and, "[b]ecause of the 'liberal thrust' of the rules 

pertaining to experts, circuit courts should err on the side of admissibility." Gentry v. Mangum, 

195 W. Va. 512,525,466 S.E.2d 171, 184 (1995) (quoting II Franklin D. Cleckley, Handbook on 

Evidence for West Virginia Lawyers§ 7-2(A) at 24)" No. 5:18-CV-01375, 2020 WL 3130423, at 

*4 (S.D.W. Va. June 12, 2020). 

Judge Yolk's analysis rested upon the express language of the West Virginia Supreme 

Court who held expressly "that a medical expert, otherwise qualified, is not barred from testifying 

merely because he or she is not engaged in practice as a specialist in the field about which his or 

her testimony is offered[.]" Foster v. Sakhai, 210 W. Va. 716, 731, 599 S.E.2d 53, 68 (2001) 

(internal quotation marks omitted) (alterations in original) (affirming admission of expert 

testimony by board certified neurosurgeon, although he had not operated on a patient for several 

years or performed the specific procedure at issue); see also Walker v. Sharma, 221 W. Va. 559, 

567, 655 S.E.2d 775, 783 (2007) ("Following a trial court's decision that a physician is qualified 
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to offer expert testimony in a given field, issues that arise as to the physician's personal use of a 

specific technique or procedure to which he or she offers expert testimony go only to the weight 

to be attached to the testimony and not its admissibility."). Again, each of these cases are 

instructive and militate in favor of finding for the Petitioner. 

Further, "[w ]hile a physician does not have to be board certified in a specialty to qualify to 

render an expert opinion, the physician must have some experience or knowledge on which to base 

his or her opinion." Farleyv. Shook, 218 W. Va. 680,687,629 S.E.2d 739, 746 (2006). Dr. Hayek 

is a qualified expert under the West Virginia Rules of Evidence, and meets the requirements of the 

MPLA. Pursuant to the MPLA, there is now a rebuttable presumption that Dr. Hayek is qualified 

as an expert. W.Va. Code §55-7B-7(a)(6). 

Dr. Hayek is qualified because he is an interventional cardiologist who actively practices 

in the field of cardiology, where he diagnoses and treats injuries and conditions similar to those of 

Petitioner. W.Va. Code §55-7B-7(a)(6). 1 Appendix 105-09 -- Curriculum Vitae of Dr. Emil 

Hayek. Dr. Hayek is an interventional cardiologist with Board Certifications in Internal Medicine, 

Cardiovascular Disease, Nuclear Cardiology and Echocardiography. Id. The medical field of 

interventional cardiology is the same field in which the practitioner, defendant Raybuck is engaged 

and qualified. Dr. Hayek, as an interventional cardiologist, he is a heart surgeon engaged and 

qualified in the medical field in which Dr. Raybuck has experience and trained in diagnosing and 

treating injuries or conditions similar to those of the patient, Petitioner Rita Tanner, namely 

1 Dr. Hayek received his medical degree from the elite Johns Hopkins University School of 
Medicine in Baltimore, Maryland. He has extensive professional experience including serving as 
the medical director of the heart and vascular center for Akron General Medical Center. Currently 
he is the president and founder of Western Reserve Heart Care in Hudson, Ohio. Dr. Hayek is an 
Assistant Clinical Professor at Case Western Reserve University School of Medicine with 
extensive expertise in the areas of Coronary Artery Disease (CAD), Heart Failure, Heart Valve 
Disease and Preventive Cardiovascular Medicine. 
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interventional cardiology. This meets the criteria expressed in the plain language of the statute. 

W.Va. Code §55-7B-7(a)(6). 

Further, Dr. Hayek sees cardiac patients regularly in his clinical practice and makes 

determinations on a case-by-case basis and formulates a plan of care for patients who have cardiac 

related issues. Dr. Hayek manages and treats cardiac patients like the Petitioner on a regular basis, 

and makes medical decisions and recommendations for his patients which could include 

prescription medicines or a number of different surgeries or device implantations.2 W.Va. Code 

§55-7B-7(a)(6) does not disqualify Dr. Hayek nor require Dr. Hayek to utilize the precise medical 

device used by the Respondent (the watchman), only that he be engaged in a medical field in which 

Respondent has experience and/or training in diagnosing or treating injuries or conditions similar 

to those of Petitioner, such that he may render opinions regarding the standard of care for conduct 

within his area of expertise. 

The Hysell opinion addresses a substantially similar fact pattern and is persuasive authority 

for the Petitioner. In Hysell, United States District Court Judge Volk was asked to analyze whether 

Summary Judgment was appropriate where Defendant Raleigh General asserted that the plaintiffs 

expert, AM. Iqbal O'Meara, was unqualified to render an expert opinions as she is not qualified 

to offer testimony on labor and infant resuscitation. In support of this argument, Raleigh General 

asserted the following: 

Dr. O'Meara is unqualified, as she is "a pediatric critical care physician, who last 
participated in the care and treatment of newborn infants in 2004" and since then 
"was either training to become or was a pediatric critical care physician, rendering 
care and treatment to patients exclusively in a pediatric intensive care unit." 
Further, Raleigh General asserts that, by her own admission, Dr. O'Meara "has 
some limited training in interpreting electronic fetal monitoring ("EFM") strips 

2 Dr. Hayek does not specifically implant the watchman devices in his practice but treats patients 
and receives referrals for patients who have watchman implants or are to have watchman implant 
procedures performed. 
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from 2000-2004" but "admits that she does not do so as part of her current practice 
and the last time she reviewed fetal heart monitor slips was in 2004." Moreover, 
RGH states that Dr. O'Meara "has not been called to attend to a delivery of a 
newborn child since 2004," has not been "called to respond to a delivery for 
purposes of performing neonatal resuscitation for a child immediately after 
delivery" since 2004, and would defer to an OB/GYN in interpreting EFM strips. 

Hysell v. Raleigh Gen. Hosp., No. 5:18-CV-01375, 2020 WL 3130423, at *4 (S.D.W. Va. June 12, 

2020)(intemal citations omitted). 

The District Court determined "as West Virginia courts have routinely noted, there is no 

requirement that an expert witness share the same specialty as a defendant." Hysell v. Raleigh 

Gen. Hosp., No. 5:18-CV-01375, 2020 WL 3130423, at *5-6 (S.D.W. Va. June 12, 2020). While 

a physician "may not be familiar with all the techniques employed by the hospital personnel in this 

case, that is not disqualifying. It is, instead, a matter for cross examination." Id., citing, Foster, 

210 W. Va. at 731,599 S.E.2d at 68. 

Critically, Respondent Raybuck offers no substantive basis for the conclusion that Dr. 

Hayek is not a qualified expert under the West Virginia Rules of Evidence or that his specific 

conclusions are outside of his area of expertise, but summarily concludes that the screening 

certificate is defective because Dr. Hayek does not perform Watchman procedures. This is not 

evidence that Dr. Hayek is not a qualified expert under the West Virginia Rules of Evidence or 

dispositive of whether Dr. Raybuck's conduct constitutes medical negligence under West Virginia 

law. See e.g., Keith v. Lawrence, No. 15-0223, 2015 WL 7628691, at *4 (W. Va. Nov. 20, 

2015)("The certificates of merit served by respondent (upon petitioners) were particular as to 

respondent's expert's familiarity with the applicable standard of care; his qualifications; his opinion 

as to how the applicable standard of care was breached; and how the breach resulted in the death 

of respondent's decedent.") 
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The "liberal thrust" of Rule 702 errs on the side of admissibility, not careful excision of 

expert testimony based on precisely defined fields and specialties. See Gentry, 195 W. Va. at 525, 

466 S.E.2d at 184. Stated simply, "a medical expert, otherwise qualified, is not barred from 

testifying merely because he or she is not engaged in practice as a specialist in the field about 

which" the testimony is offered." Foster, 210 W. Va. at 731, 599 S.E.2d at 68 (internal quotation 

marks omitted) (affirming admission of expert testimony by board certified neurosurgeon, 

although he had not operated on a patient for several years or performed the specific procedure at 

issue). Questions respecting the recency or depth of experience may be scrutinized on cross 

examination. See San Francisco, 221 W. Va. at 745, 656 S.E.2d at 496. 

Finally, the Respondent continues to ignore the incontrovertible fact that Dr. Hayek' s 

Screening Certificate of Merit explicitly states that the Respondent deviated from the standard of 

care in a number of pre-operative negligent acts and/or omissions that do not specifically involve 

the actual watchman procedure itself. At a minimum, Dr. Hayek, a cardiac surgeon, can offer 

these opinions regarding the standard of care. These deviations include failure to secure a 

concurrent opinion, lack of informed consent, failure to order the proper diagnostic imaging 

studies, and so forth. Respondent has never argued nor has any Court explained why the statute 

or interpreting case law would prohibit Dr. Hayek from making these conclusions in his Screening 

Certificate of Merit. 

c. The Petitioner's count for Res Ipsa is supported by West Virginia law under 
the circumstances where the defendant doctor left a foreign object in the 
petitioner. 

While it a "is a rare exception to 'the general rule that in medical malpractice cases 

negligence or want of professional skill can be proved only by expert witnesses.'" no screening 
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certificate of merit is necessary where "the cause of action is based upon a well-established legal 

theory of liability which does not require expert testimony supporting a breach of the applicable 

standard of care." Giambalvo v. United States, 2012 WL 984277 * 4 (N.D.W.Va. March 22, 2012). 

The instant case, is not a scenario where the Petitioners are without a Screening Certificate of 

Merit. To the contrary, the issue is whether or not in addition to the Screening Certificate of Merit, 

the doctrine of res ipsa loquitur militates in favor of a finding for the Petitioner. Under the totality 

of the circumstances, the doctrine is compelling evidence. 

West Virginia law has recognized circumstances where the doctrine alone is sufficient to 

comply with the MPLA. For example, in Johnson v. United States, 394 F.Supp.2d 854, 858 

(S.D.W. Va. 2005), the Court held that plaintiffs statement on his administrative claim form 

alleging improper surgical implantation of a prosthesis satisfied the provisions of the MPLA 

permitting the filing of a claim without submitting a certificate of merit. Id. The Court reasoned 

that plaintiffs claim was based upon a well-established legal theory of liability and expert 

testimony was not required to show a breach of the standard of care because plaintiff stated on his 

form that the surgeon "implanted the too large Prosthesis backward causing diminished blood flow 

and subsequent Necrosis and infection." Id. at 858. 

Expert testimony, is not required "where the lack of care or want of skill is so gross as to 

be apparent, or the alleged breach relates to noncomplex matters of diagnosis and treatment within 

the understanding oflay jurors by resort to common knowledge and experience." Farley v. Shook, 

218 W.Va. 680, 629 S.E.2d 739 (2006). Insofar as the Petitioner required emergency surgery to 

remove the dislodged medical device free-floating inside her ernbolizing in her left ventricle and 

causing her to go into cardiac arrest. A reasonable juror may conclude that the want of skill in 

allowing this to happen is so gross as to be apparent or that the alleged breach relates to 



noncomplex matters of treatment within the understanding of lay jurors by resort to common 

knowledge and experience. Id. Petitioner Tanner coded and received chest compressions, followed 

by an and an emergency open heart surgery to retrieve the watchman device. See e.g., Farley v. 

Meadows, 185 W. Va. 48, 50, 404 S.E.2d 537, 539 (1991) ("When a surgical sponge or scalpel 

shows up in the chest of a veteran of open heart surgery, the only inference that can be drawn is 

that the foreign object was left in the chest from the surgery. Res ipsa loquitur."). 

It is well settled that the doctrine of res ipsa loquitur requires circumstantial evidence "that 

will lead to reasonable inferences by the jury, and is not simply evidence which would force the 

jury to speculate in order to reach its conclusion." Beatty v. Ford Motor Co., 212 W.Va. at 476, 

574 S.E.2d at 808. Accordingly, an opportunity to engage in discovery to determine the 

applicability of res ipsa loquitur under the circumstances is warranted as a matter of fairness and 

due process. 

Without discovery, it is impossible to determine whether there is any evidentiary basis 

whatsoever to the claim that the Watchman devise failed as a result of a product defect as is now 

alleged for the first time by the Respondent's counsel in her brief. Insofar as there has been 

discovery had whatsoever, it is unclear whether there is any evidentiary basis for this claim. 

Nevertheless, the Petitioner requests an opportunity to investigate this matter during the course of 

formal discovery at the trial court level. 

III. Conclusion 

West Virginia law is clear. The Circuit Court of Monongalia County failed to adhere to 

controlling West Virginia law and attempted to enforce some type of summary proceeding to test 

the sufficiency, legally and factually, of the plaintiffs' medical negligence claims. This is precisely 

the kind of relief which has been expressly prohibited by the West Virginia Supreme Court. 
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Moreover, the Petitioner complied with the pre-suit Notice Requirements ofW.Va. Code §55-7B-

7(a)(6) by timely supplied the Respondent with a Screening Certificate of Merit from an 

interventional cardiologist who actively practices in the field of cardiology, where he diagnoses 

and treats injuries and conditions similar to those of Petitioner. 

Assuming arguendo that the Respondent's contentions regarding the Screening Certificate 

are warranted, insofar as a foreign object was dislodged inside of the Petitioner's body, discovery 

is necessary to provide circumstantial evidence that will lead to reasonable inferences by the jury 

whether this is or is not the kind of event which may occur in the absence of negligence rather than 

forcing the court to speculate in order to reach its conclusion regarding the applicability of the 

doctrine of res ipsa loquitur. 
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